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Financial Services and Markets Bill


Mr. Andrew Tyrie (Chichester): This is a quite extraordinary clause. I should be grateful if Labour Members would have a look at it, rather than doing their correspondence. 

The Vice-Chamberlain of Her Majesty's Household (Mr. Graham Allen): It is a bit late for that. 

Mr. Tyrie: I agree with the hon. Gentleman's comment; it is a very late clause. It means that we have all been wasting our time. A clause that just said ``Let's have some financial regulation'', followed by the clause that we are considering, would have done the trick very nicely, coupled with an explanatory note about the Government's intentions. The clause gives the Treasury powers virtually to rewrite the Bill from top to bottom. It goes far too wide and our amendments only scratch the surface of what is required. I believe that the Committee has accepted 440 amendments, six of which were tabled by the Opposition. That was out of a total of 970 amendments that were tabled, as well as 18 new clauses. We have had 35 sittings and 100 hours work on the Bill. On no fewer than 63 occasions—I counted—Ministers have agreed to give further attention to other parts of the Bill, in addition to the amendments that I have mentioned. Why on earth have we been doing all this work if, whenever the Treasury feels like it, it can just alter the Bill at will? 

The first thing that I felt I needed to discover in response to the clause was whether such a provision existed in the Financial Services Act 1986. After all, if the Government and previous Administrations have carried on in this way in the past, perhaps I should not be so concerned about it. Incidentally, lest any hon. Member should feel that I am over-egging things, it is important to read the clause. It states that the Treasury may ``by order''—that is by negative resolution— 

``make such incidental, consequential, transitional or supplemental provision as they consider necessary or expedient for the general purposes, or any particular purpose, of this Act''. 

Not content with that, in subsection (4) we find:— 

``No other provision of this Act restricts the powers conferred by this section.'' 

In other words, the licence is to do exactly what the Treasury wishes. That is why it is worth examining the 1986 Act. 

The 1986 Act also enables the Treasury to vary the provisions, but it is far more tightly circumscribed than what is before us in the Bill. 

4.45 pm

Sir Nicholas Lyell (North-East Bedfordshire): I do not know, Mr. O'Brien, whether you ever met Henry VIII, but this is one of his clauses. They may not be familiar now, but I have a nasty feeling that they might become so. I doubt whether the Minister will be able to enlighten us, but I am sure that these Henry VIII clauses exist on a word processor somewhere in the office of the Treasury or the parliamentary draftsman. All it takes to put such a clause into a Bill is one tap on one key and in it goes. The ghost of Henry Vlll may be stalking the Chamber, but one does not need ghosts. If anyone wants to know what ukase means, it is how Boris Yeltsin governments in Russia. It simply means diktat or decree. 

The clause would enable the Treasury by order—one might as well say by ukase, diktat or decree—to change the Bill at will if it regards it as expedient for the general purposes or any particular purpose of the Bill. Do the Government really intend to hand the Treasury the power to alter this carefully crafted legislation—or so they would have us believe—immediately, simply by laying an order before the House?

 Subsection (4) states:— 

``No other provision of this Act restricts the powers conferred by this section.''
The clause is an extraordinarily wide Henry VIII clause, and the points that I raised should be addressed before we can agree to it.

Mr. Tim Loughton (East Worthing and Shoreham): May I throw in my threepennyworth—or even five pounds' worth—as we reach the Bill's climatic stages? 

My right hon. and learned Friend is far more versed than I am in the legal technicalities of the wording of such Bills. However, one does not need to be that experienced to know that this is a complete catch-all clause. The previous 360 clauses and 16 schedules—everything that we have argued about, amended and want to achieve—could be completely undermined by clause 361. 

Miss Johnson: It was not designed to allow the Treasury to make orders in relation to a range of matters that are not linked to that primary purpose. Indeed, it cannot do that. Therefore, the Treasury is not given the power to rewrite the Bill. The hon. Gentlemans have not spent their lunchtime at all well because they have come back to Committee excited with several matters based on a poor understanding of the clause. 

Mr. Flight: I feel a little better about the operation of the clause than I did 10 minutes ago. However, what is the meaning of the Bill's general purposes? The term is not defined. We are concerned that, under the clause the Treasury has power to make supplemental provisions—supplemental means additional— 

``for the general purposes, or any particular purpose, of this Act''. 

The general purpose in relation to common sense is the regulation of the financial services industry, which is as wide as one wishes. 

We are pleased by the spirit of what the Minister said and, as my right hon. and learned Friend commented, we are pleased to accept it late. However, I am still uncomfortable with the width of the power, and a few words on general purposes may make me more relaxed. 

Mr. Tyrie: I welcome the Minister's interpretation of the phrase in subsection (1), which will be of some comfort to those who remain concerned that this could lead to the Treasury having the power to rewrite the Bill. 

I remain concerned about one other aspect. The clause begins:— 

``the Treasury may by order''— 

that is by negative resolution of the House— 

``make such incidental, consequential, transitional or supplemental provision as they consider necessary or expedient''. 

Would the Minister make it 64 issues that she is prepared to look at again? Could she see whether most or all of the possible changes could not be more narrowly defined as was the case in the 1986 Act? The areas under which the Treasury could use those varying powers were clearly circumscribed. Could they be subject to an affirmative resolution of the House? 

Miss Johnson: I am afraid that I am unable to help the hon. Gentleman any further on this occasion. 

Mr. Tyrie: In that case, I must tell the Committee that the Opposition will table amendments on Report to achieve that effect. We will oppose clause 361 standing part of the Bill. 

Question put, that the clause stand part of the Bill: 

The Committee divided: Ayes 13, Noes 5. 

Division No. 72] 

AYES 
Allen, Mr. Graham Beard, Mr. Nigel Blears, Ms Hazel Brinton, Mrs. Helen Coaker, Mr. Vernon Ellman, Mrs. Louise Hall, Mr. Patrick 
Johnson, Miss Melanie Keeble, Ms Sally Kidney, Mr. David Osborne, Ms Sandra Plaskitt, Mr. James Timms, Mr. Stephen 

NOES 
Flight, Mr. Howard Loughton, Mr. Tim Lyell, Sir Nicholas 
Simpson, Mr. Keith Tyrie, Mr. Andrew 

Question accordingly agreed to. 

Clause 361 ordered to stand part of the Bill. 

Clause 362 ordered to stand part of the Bill. 

	Consequential and supplementary provision.
	    426. - (1) A Minister of the Crown may by order make such incidental, consequential, transitional or supplemental provision as he considers necessary or expedient for the general purposes, or any particular purpose, of this Act or in consequence of any provision made by or under this Act or for giving full effect to this Act or any such provision.
 

	 
	    (2) An order under subsection (1) may, in particular, make provision- 
 

	 
	(a) for enabling any person by whom any powers will become exercisable, on a date set by or under this Act, by virtue of any provision made by or under this Act to take before that date any steps which are necessary as a preliminary to the exercise of those powers;

	 
	(b) for applying (with or without modifications) or amending, repealing or revoking any provision of or made under an Act passed before this Act or in the same Session;

	 
	(c) dissolving any body corporate established by any Act passed, or instrument made, before the passing of this Act;

	 
	(d) for making savings, or additional savings, from the effect of any repeal or revocation made by or under this Act.

	 
	    (3) Amendments made under this section are additional, and without prejudice, to those made by or under any other provision of this Act.
 

	 
	    (4) No other provision of this Act restricts the powers conferred by this section.
 


