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PRESS RELEASE

TLT commissions legal opinion on 
the FOS time limit debate

Financial Services specialist law firm TLT has commissioned a preliminary legal opinion from financial services counsel on the fairness of, and the legal basis for, the Financial Ombudsman Service's ("the FOS") denying the sector the opportunity to time bar consumer complaints, when a court of law would otherwise permit such a defence.

The opinion was prompted by the FSA's recent letter to the IFA Defence Union, in which David Kenmir, the FSA Managing Director (Regulatory Services Business Unit), acknowledged that "…in some quarters, there is surprise that the Ombudsman is not subject to the 15 year long-stop limit that governs court claims in negligence".

The opinion was given by John Virgo, barrister, and it makes very interesting reading for those in the sector that are feeling the strain of the growing number of complaints being made via the FOS, particularly IFAs and former IFAs.  

Summary of issues

With regard to claims for poor investment advice, the Limitation Act 1980, as amended, provides the following framework of time limits for bringing claims: 6 years for claims in contract, tort, breach of statutory duty with a more generous period of 3 years for claims in negligence if the primary 6 year period has expired before the claimant knew of a loss and that it was attributable to the defendant's fault.  The latter more generous time limit is subject to a 15 year long-stop provision in section 14B, preventing a claimant from bringing a claim whatever his state of knowledge once that period of time has elapsed from the date of the original advice.

Significantly, the FSA's DISP Rules do not include any 15 year long-stop provision, which creates therefore the possibility for claims to be pursued before the FOS in circumstances where they would be struck out by any court.

The questions that counsel was asked to respond to were:

(1) What is the legal basis for the DISP Rules as drawn, which exclude an automatic cut-off date for long-tail liability?

(2) To the extent the DISP Rules do not reproduce a 15 year long-stop provision, are they compatible with the European Convention on Human Rights?

(3) What mechanisms are available to challenge the status of the DISP Rules?

Philip Ryley, head of Financial Services Regulation at TLT said:

"We were not totally in agreement with the contents of the FSA's letter and felt that the issue of the 15 year long-stop provision should be further explored.  There is a need for fairness to both defendants and claimants, confirmed by the House of Lords'  judgment on Haward and others -v- Fawcetts. Some defendants are small IFA businesses or former IFAs, who face the daunting prospect of losing their businesses and/or homes because of a growing number FOS awards made to complainants that would otherwise have been time-barred if their complaints had been pursued through the courts.  Many of these complaints are not covered by professional indemnity insurance, simply because former IFAs have been unable to secure run-off cover.  In particular, financial advisers who retired pre-N2 never signed up to this regime and its application does amount to moving the goalposts so far as limitation is concerned.

In certain cases, there are good grounds for raising lack of jurisdiction and time limit defences and as Counsel has suggested, the status of the FSA's DISP rules in this respect may be "…ripe for a judicial review determination…".  Each case will stand or fall on its merits but IFAs and former IFAs need to understand the legal issues and identify the options available to them to successfully defend complaints."

NOTE TO EDITORS

· Preliminary opinion of John Virgo, barrister, dated 13 March 2006 is attached to this press release.
· Philip Ryley is an Associate and head of Financial Services Regulation at the commercial law firm, TLT.  He specialises in regulatory issues that effect financial services product providers, mortgage lenders, general insurers and independent financial advisers.  He has particular expertise in contentious compliance issues and enforcement.  Much of Philip's current work concerns the design and implementation of arrangements systems and controls to comply with the FSA Handbook.

· TLT is a leading commercial law firm with offices in  Bristol and London.  It has clients throughout the financial services industry, including institutions in both the retail and wholesale markets, including life and pension companies, banks (both UK and foreign), intermediaries, general insurers, mortgage lenders, networks, franchises and outsourcers.   

ENDS

ISSUED: 13 March 2006

For further information please contact Communications Manager Helen Loney on 0117 917 7538, hloney@TLTsolicitors.com or Philip Ryley on 0117 917 7600, pryley@TLTsolicitors.com.  
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